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STATE OF FLORI DA, AGENCY FOR

HEALTH CARE ADM NI STRATI ON, CASE NO. : 99-2485
AHCA NO.: 5-98-250-ALF
Petitioner, 5-98-145- ALF
5-98-142- ALF
VS. RENDI TI ON NO.: AHCA- 00- 096-
FOF-QOLC

MARLENE C. BERTHELOT d/ b/ a
FOUR PALMS MANOR

Respondent .

FI NAL ORDER

This cause was referred to the Division of Admnistrative
Hearings for a fornmal adm nistrative hearing. The assigned
Adm ni strative Law Judge (ALJ) has submtted a Recomended O der
to the Agency for Health Care Adm nistration (AGENCY). The
Recommended Order of Decenber 13, 1999, entered herein is
i ncor porated by reference.

PRELI M NARY STATEMENT

Four Pal ms Manor (Respondent) is a licensed assisted |iving
facility (ALF). By a letter dated April 16, 1998, the Respondent
was notified of the Agency's intent to deny the |icensee's
application for renewal of the authority to provi de "extended
congregate care" (ECC) at Four Palns Manor. By a letter dated
Decenber 2, 1998, the Respondent was notified of the Agency's
intent to deny the pending application for renewal of the |icense
to operate Four Palns Manor as an ALF. Finally, by an
adm ni strative conpl aint dated Decenber 15, 1998, the Respondent
was notified of the Agency's intent to inpose fines for Cass |1
vi ol ations of regulatory standards at Four Pal ns Manor. The
Respondent initiated this proceeding to chall enge the Agency's
i nt ended deci si ons.

FI NDI NGS OF FACT

The agency hereby adopts the findings of fact set forth in
t he Recommended O der



CONCLUSI ONS OF LAW

1. This is an adjudicatory proceedi ng pursuant to Section
120.57(1), Florida Statutes (1999).

2. \When an agency's "free fornt' decision is challenged by a
tinmely request for a hearing under Section 120.569 or 120.57,
Florida Statutes, the agency's "free form' decision becones a
tentative decision.? Section 120.57 adjudicatory proceeding is
part of the agency's decision nmaking process. State Contracting
vs. Departnment of Transportation, 709 So.2d 607, 609 (Fla. 1st
DCA 1998).

3. An inportant feature of an adjudicatory proceeding is
t he hearing presided over by an ALJ where each party has a ful
opportunity to devel op an evidentiary record for the
consideration of the agency in making its final decision.
I ntercontinental vs. Departnment of Health and Rehabilitative
Services, 606 So.2d 380, 386 (Fla. 3rd DCA 1992).

4. The Respondent operates Four Palnms Manor as an ALF.
The m ssion of an ALF is to serve its disabled and frail elderly
residents in a honme-like setting, and the goal of state
regulation is to pronote the dignity, privacy, health, and safety
of the residents of such honmes. Section 400.401(2), Florida
Statutes (1999).

5. The services provided by an ALF are room board, and
assi stance as needed w th wal ki ng, bathing, dressing, eating,
groomng, toileting, taking of nedicines and simlar activities.
Section 400.402(1)(6), and (17), Florida Statutes (1999).

6. A standard license is the licensure baseline, but an ALF
may be |icensed to provide one or nore of the follow ng enhanced
categories of care: extended congregate care, limted nursing
services, or limted nental health. Section 400.407(3), Florida
Statutes (1999). The authority of a licensee to provide one or
nmore of the enhanced categories is indicated on the face of the
standard license. Section 400.407(3)(a), Florida Statutes
(1999).

7. "Extended congregate care" is a nore intensive |evel of
assi stance than that authorized under a standard |icense, the
purpose of which is to allow a resident to remain in a famliar
residential environnent as he/ she becones nore inpaired.

Sections 400.402(12) and 400.407(3)(b)5, Florida Statutes (1999).

8. Unl ess suspended or revoked, a standard |icense expires
two years fromthe date of issuance. Section 400.417(1), Florida
Statutes (1999)



9. The authority to provide ECC is indicated by a
designation on a standard license. Section 400.407(3), Florida
Statutes (1999). ECC authority expires on the date of expiration
of the standard |icense containing the ECC designation. Section
400.417(1), Florida Statutes (1999).

10. Prior to the renewal of an ALF's |license the agency is
required to inspect the facility to determ ne the |evel of
conpliance with regul atory standards. Rule 58A-5.033(1), Fla.
Adm n. Code.

11. At the tinme of expiration of the current |icense, the
Agency may grant or deny an application for renewal or issue a
conditional license depending on the level of conpliance with
regul atory standards. Section 400.414(1), 400.417(2), and
400.417(5), Florida Statutes (1999).

12. An existing ALF seeking renewal of its ECC designation
must maintain its standard |icense and have no history of
adm ni strative sanctions during the previous two years. Section
400.407(3)(b)1, Florida Statutes (1999).

13. The Agency classifies violations of regulatory
standards fromCass |, the nost serious to Class IV, the |east
serious, "according to the nature of the violation and the
gravity of its probable effect on facility residents."” Section
400.419(1), Florida Statutes (1999).

14. The Agency may inpose fines for violations of
regul atory standards. Wthin the statutory range, the anount of
a fine is based on the gravity of the violation, actions taken to
correct a violation, history of violations, financial benefit to
the licensee by allowng the violations to exist, and the
Iicensed capacity of the facility. Section 400.419(3), Florida
Statutes (1999).

15. Afine is inposed for a Cass IIl violation may range
from $100 to $1,000. Section 400.419(1)(c), Florida Statutes
(1999).

16. The Agency may deny an application for renewal of
licensure for failure of the licensee to neet regul atory
requi renents. Section 400.414(1j(l), Florida Statutes (1999).

17. The ALJ found that the Respondent is guilty of six
Class Il violations, but recommends inposition of a m ninmmfine
for only four of the violations. See paragraphs 23 and 25
t hrough 27 of the Recommended Order. As noted in paragraph 15 of
this Final Oder, the mninumfine, which may be inposed for a



Class |1l violation is $100. Based on a review of the conplete
record, the Agency concludes that a mninumfine is appropriate
for each of the six Cass IIl violations. See § 120.57(1)(e),
Fla. Stat. (1999).

The Respondent having failed to maintain a standard |icense,
the application for renewal of the extended congregate care
designation is denied. A standard |license without the ECC
designation is approved. Finally, a fine of $100 is inposed for
each Class Ill violation for a total of $600.

DONE and ORDERED this 22nd day of May, 2000, in Tall ahassee,
Fl ori da.

STATE OF FLORI DA, AGENCY FOR
HEALTH CARE ADM NI STRATI ON

RUBEN J. KING SHAW JR., DI RECTOR

ENDNOTES

1/ See the attached appendi x for identification of nodified and
rejected conclusions of |aw, the agency's explication, and the
finding required by Chapter 99-379, 86, Laws of Florida; section
120.57(1)(e), Fla. Stat.(1999).

2/ Silver Show vs. Departnent of Business and Prof essi onal

Regul ation, 706 So.2d 386, 389 (Flat 4th DCA 1998); Fortune Life
vs. Departnment of |nsurance, 569 So.2d 1325, 1327 (Fla. 1st DCA
1990); Boca Raton Artificial Kidney Center vs. Departnent of

Heal th and Rehabilitative Services, 475 So.2d 260, 262 (Fla. 1st
DCA 1985); and Capeletti vs. Departnent of Ceneral Services, 432
So.2d 1359, 1363 (Fla. 1st DCA 1983).

A PARTY WHO | S ADVERSELY AFFECTED BY THI S FI NAL ORDER IS ENTI TLED
TO A JUDI CI AL REVI EWVWH CH SHALL BE | NSTI TUTED BY FI LI NG ONE COPY
OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF AHCA, AND A SECOND
COPY ALONG W TH THE FI LI NG FEE AS PRESCRI BED BY LAW W TH THE

DI STRI CT COURT OF APPEAL | N THE APPELLATE DI STRI CT WHERE THE
AGENCY MAI NTAI'NS | TS HEADQUARTERS OR MERE A PARTY RESI DES.

REVI EW PROCEEDI NGS SHALL BE CONDUCTED | N ACCORDANCE W TH THE
FLORI DA APPELLATE RULES. THE NOTI CE OF APPEAL MJUST BE FI LED
WTH N 30 DA YS OF RENDI TI ON OF THE ORDER TO BE REVI EVED.



COPI ES FURNI SHED TO

Renee H. Gordon, Esquire

Gay and Gordon, P. A

Post O fice Box 265

St. Petersburg, Florida 33731

Arnold H Pollock

Adm ni strative Law Judge

DOAH, The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Fl orida 32399- 3060

Jim M tchel

Fi nance and Accounti ng
2727 Mahan Drive

Fort Knox Buil ding Il

Tal | ahassee, Florida 32308

Mary Loopp

HQA- HFC- ALF

Fort Knox Building I, Room 223
Tal | ahassee, Florida 32308

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of the foregoing was served on
t he above-naned people by U S. Mil this 24th day of May, 2000.

R S. Power, Agency Cerk
State of Florida, Agency for
Heal th Care Adm nistration
2727 Mahan Drive, Suite 3431
Fort Knox Building Ill, MSC 3
Tal | ahassee, Florida 32308
850/ 922- 5865

APPENDI X

To conply with the requirenent that the agency explicate the
nodi fication or rejection of a recommended conclusion of law, a
ruling is made on each nunbered paragraph of the adm nistrative
| aw j udge's recomended concl usions of law. Chapter 99-379, § 6,
Laws of Florida, Section 17!0.57(1~(1), Florida Statutes.

1. Paragraph 15 is accepted.



2. Paragraph 16 is accepted.

3. Paragraph 17 is nodified as follows. The agency
classifies violations of regulatory standards fromddass |, the
nost serious to Class IV, the least serious ". . . according to
the nature of the violation and the probable effect on facility
residents.” Section 400.419(1), Florida Statutes (1999).

4. Paragraph 18 apparently alludes to nursing honme quality
rating and is therefore stricken as irrelevant. ALF regulation
does not include a quality-rating programsuch as is found in
nursing home regulation. For an exposition of the quality rating
of nursing homes see Daytona Manor vs. Agency for Health Care
Adm nistration, 21 F.A L.R 119 (Fla. Agency for Health Care
Adm ni stration 1998) and Fla. Health Care Associ ation vs. Agency
for Health Care Admnistration, 18 F.A L.R 3458 (D vision of
Adm ni strative Hearings 1996)

5. Paragraph 19 contains an allusion the nursing hone
quality rating and is corrected by deleting the word "rating" and
substituting the word "license".

6. Paragraph 20 is accepted.
7. Paragraph 21 is accepted.

8. Paragraph 22 is nodified as follows. Section
400.414(13, Florida Statutes (1999) sets forth alternative
grounds for denial of an application for renewal of |icensure
i ncl udi ng paragraph (e) for a history of five or nore repeated
Class Il violations in the previous years and paragraph (I) for
failure of the licensee to neet m nimumregul atory standards.

9. Paragraph 23 is nodified as follows. The ALJ suggests
that the Agency must show actual harmto residents to justify
denial of renewal of a license to operate an assisted living
facility. While actual harmis relevant to the severity of the
di scipline to be inposed, such a showng is not required as a
matter of law to justify denial of re-licensure. For exanple, if
a licensee's disciplinary history indicates either an inability
or unwillingness to conply with the regul atory standards deni al
is appropriate. Agency for Health Care Adm nistration vs. Dora
Retirenent Honme, 17 F.A L.R 3951 (Fla. Agency for Health Care
Adm ni stration), affd. w thout opinion 668 So.2d 610 (Fla. 2nd
DCA 1995).

10. Paragraph 24 is nodified as follows. The ALJ concl udes
that AHCA | acks the authority to deny renewal of the ECC
desi gnation based on the Respondent's failure to nmaintain a



standard license during the previous two years. The statutory
phrase ". . . during the previous 2 years . . ." inapplicable to
the sanctions history of a licensee, not the requirenent that the
licensee maintain a standard |icense. Because the Agency's
decision to issue a conditional license is in |lieu of approving
or denying an application for renewal, the ALJ's retrospective
interpretation of the requirenent that the |licensee maintain a
standard license is logically inconsistent with the authority of
the agency to issue a conditional |icense upon the expiration of
the license for which renewal is sought. The ALJ concl uded t hat
there was a factual and |legal basis for the Agency's intent to
issue a conditional |icense to Four Palns Manor. The ALJ's
interpretation of the statute regarding the two-year | ook-back
period is rejected. As construed by the Agency, the statutory
phrase ". . . during the previous 2 years . . ." is applicable to
the requirenment for a lack of a history of adm nistrative
sanctions, not the requirenent that the licensee maintain a
standard license. Section 400.407(3)(b)1l, Florida Statutes
(1999). The Agency reaches its conclusion by considering in par
materia the statutory requirenent of Section 400.407(3)(b) 1,
Florida Statutes (1999) that the applicant nmaintain a standard
[1cense and the limted statutory authority of Section

400. 417(5), Florida Statutes (1999) which allows the agency to
issue a conditional license in |ieu of approving or denying an
application for renewal.

11. Paragraph 25 is corrected as follows: a fine for a
violation of a Class IlIl violation may range from $100 to $1, 000.
Section 400.419(1)(c), Florida Statutes (1999). Because the
mnimumfine is $100, the recomendati on that no fine be inposed
for failure of the licensee to inplenment a schedule of activities
available to the residents is rejected and a mnimumfine is
i nposed. O herw se, paragraph 25 is accepted.

12. Paragraph 26 is nodified. The ALJ reconmmends no fine
be inposed for the violation pertaining to adm nistration of
medi cations to residents. Again, the recommendation of no fine
is rejected and a m ninmum fine of $100 is inposed.

13. Paragraph 27 is accepted.

14. As required by Chapter 99-379, 8 6, Laws of Florida,
Section 120.57(1)(1), Florida Statutes the agency states its
conclusion that the Agency's conclusions of |law are nore
r easonabl e.




